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myMOBworld.mobi MERCHANT TERMS AND CONDITIONS 
1. Dawn Anna Investments (Pty) Ltd. (CO2008/1417) of Unit 2, Plot 8884, Rizka House, African Mall, Gaborone, BOTSWANA (“company”) owns, operates and markets myMOBworld.mobi, an internet based social networking chat and shop service for cell phones (“the platform”). 
2. By filling out the Merchant Application (“the application”), signing it and forwarding it to company, Merchant applies to be listed as a Merchant for the world-wide, non-exclusive distribution and sale of digital and tangible products and services (“the goods”) on the platform, as detailed in ANNEXURE A, which ANNEXURE A is attached to this Agreement and forms part of it, and which ANNEXURE A shall be updated by Merchant from time to time and shall be emailed by Merchant to content@mymobworld.com, in accordance with Clause 4 below.
3. Merchant’s application shall be deemed successful, legal and binding once company has confirmed the application via email to the email address supplied by Merchant on the application (“the confirmation”).

4. During the entire legal term of this Agreement, Merchant shall:

a) in the case of digital goods, periodically forward company the goods of Merchant’s choice via courier to company’s business address as set out in Clause 1 above, or alternatively to another address that may be supplied by company to Merchant from time to time, or via electronic mail, or via upload to a web site, using a username and password as supplied by company, or by providing company with a hyperlink to the content on CP’s server or by providing company with a hyperlink to the content on CP’s server. It is the responsibility of Merchant to deliver all goods in the appropriate format, e.g. mp3, 3gp or jpg (“the files”); and

b) in the case of tangible goods, ensure the availability of goods for distribution to the address of the customer, as supplied by company with the customer’s order. It is the responsibility of Merchant to deliver, for its own account, all goods to the address of the customer within a reasonable time from having received the order of the customer from company. 
5. Company shall build Merchant’s shop on the platform and shall:

a) in the case of digital goods, compress the files, where necessary, and upload the files in Merchant’s shop on company’s server as soon as possible after having received the files or upload a link to the files in Merchant’s shop on Merchant’s server as soon as possible after having received the link; and

b) in the case of tangible goods, upload the necessary links to order the goods in Merchant’s shop on company’s server as soon as possible after having received ANNEXURE A. 
6. Company reserves its right to reject, at its sole discretion, goods that do not fulfil company’s quality standards.

7. Company shall:

a) in the case of digital goods, distribute and/or sell the goods on the platform on behalf of Merchant; and

b) in the case of tangible goods offer the goods for sale on the platform and collect orders on behalf of Merchant, and forward said orders to Merchant on a daily basis via email to the email address supplied by Merchant on the application.

8. Company and Merchant shall mutually agree on a cost- and retail price for goods (“the pricing”), which pricing shall be separately recorded for each of the goods in a document marked ANNEXURE B, which latest version of ANNEXURE B shall be attached to this Agreement and form part of it. The pricing for- and payment of goods by customers shall be in company’s virtual currency MOB DOLLAR (“MOB$”), which MOB$’s purchasing value for purchases made on the platform shall be attached to the US DOLLAR (“US$”), based on an exchange rate of US$1 = MOB$100, including Value Added Tax (“VAT”).

9. Company does not make any warranties or representations that the platform shall be available at all times. Merchant acknowledges that the platform may be unavailable due to updates or other causes beyond the reasonable control of company, including, but not limited to virus infection, unauthorized access (hacking), power failure or other “Acts of God.” 
10. The platform is provided “as is” and no warranties, implied or express, are given or implied.

11. No agency, partnership, joint venture, employee-employer or franchiser-franchisee relationship is intended or created by this Agreement.
12. Merchant shall be solely responsible to pay all duties, license fees, royalties and the like accruing from the world-wide, non-exclusive distribution and/or sale of the goods on the platform, and indemnifies company, its members, staff, co-workers, subsidiaries, partner companies and assigns against any and all claims of third parties in this regard.
13. Merchant shall permit company to use, free of charge, names, likenesses, brands, pictures, photographs, logos, press releases etc. associated with the goods (“goods marketing materials”) for marketing purposes of the goods in terms of this Agreement, including but not limited to use on the platform, internet web sites and in other media, and agrees to furnish company with said marketing material from time to time in electronic format via email to content@mymobworld.com in as far as Merchant has access to it.

14. Merchant warrants that it can legally enter into this Agreement, and furthermore warrants that it owns, and/or legally controls, all copyrights to the goods in terms of international copyright law, as stipulated by the Berne Convention, and associated legislature (“the copyright”), and indemnifies company, its members, staff, co-workers, subsidiaries, partner companies and assigns against any and all claims of third parties that might arise from any copyright infringements.

15. Company shall compile and email Merchant statements, setting forth in reasonable detail the computation of the net sales revenues (“NSR”) due to Merchant from net sales of Merchant’s goods (“the statement”). For the purposes of this Agreement the term “net sales” shall be based on the cost price of goods as mutually agreed upon between company and Merchant in terms of Clause 8 above, and the term “NSR” shall mean net sales minus transmission costs, if any. The first statement, which shall reflect compounded NSR for goods sold over the first 3 (THREE) months from the commencement date, shall be compiled and emailed on the 15th (FIFTEENTH) day of the 4th (FOURTH) month that follows the month of the commencement date. All following statements shall be compiled and emailed on every 15th (FIFTEENTH) day of the month that follows the month for which the statement has been compiled. 

16. The statements shall, seperately per country, reflect NSR in US$, based on the amount of MOB$ spent. Furthermore, the statements shall reflect TOTAL NSR in US$ and in the local currency of each country, based on the exchange rate between the US$ and the local currency of that country on the day on which the statement has been compiled, minus the respective VAT or Capital Gains Tax (CGT), whichever is appliccable in that country.

17. Merchant shall invoice company’s subsidiaries in each country directly for the respective NSR, as stipulated in the statement, plus VAT where appliccable, which VAT shall not be appliccable for invoices made out to company’s subsidiaries which are located in countries that have Double Taxation Agreements with the country in which Merchant is located.

18. Merchant’s invoice shall be paid by company’s subsidiary from each country via electronic bank transfer into Merchant’s bank account, as supplied by Merchant on the application, within 30 (THIRTY) days from having received the invoice if and when the NSR from that country is equivalent to US$100 (ONE HUNDRED US DOLLARS) or more, as per the exchange rate applied as stipulated in Clause 16 above.

19. In the event of the NSR from that country’s subsidiary being less than the equivalent of US$100 (ONE HUNDRED US DOLLARS) as per the exchange rate applied as stipulated in Clause 16 above, payment shall be withheld until the compounded NSR from that country’s subsidiary is equivalent to US$100 (ONE HUNDRED US DOLLARS) or more as per the exchange rate applied as stipulated in Clause 16 above. Then and in that event the compounded NSR from that country’s subsidiary shall be paid within 30 (THIRTY) days from the company’s subsidiary in that country having received the invoice for the last statement which contributed to the compounded NSR from that country’s subsidiary being the equivalent of US$100 (ONE HUNDRED US DOLLARS) or more as per the exchange rate applied as stipulated in Clause 16 above.

20. Notwithstanding the aforegoing Clauses 18 and 19, the first payment shall be made in the 4th (FOURTH) month after the commencement date, and thereafter monthly.

21.  Company shall be responsible to pay for national and international bank charges to make payments to Merchant, and Merchant shall be responsible to pay for national and international bank charges to receive payments from company. Merchant understands and agrees that company has no influence on said bank charges, that said bank charges may differ from bank to bank and may be adjusted by banks seperately from time to time.

22. This Agreement shall commence upon confirmation of Merchant’s application by company (“the commencement date”), and shall be valid for an initial period of 24 (TWENTY FOUR) months (“the initial period”). After the expiry of the initial period, this Agreement shall be automatically renewed for a further 12 (TWELVE) months each year by mutual agreement between the parties (“the renewal periods”). It is understood and agreed to by both parties to this Agreement that said mutual agreement has been reached unless either party informs the other at least 3 (THREE) calendar months prior to the expiry of either the initial period or the renewal periods in writing of its intention not to renew this Agreement.
23. Merchant shall at all times retain full copyright to the goods.
24. Merchant shall, to the best of its ability and in the widest possible sense, promote the availability of its goods on the platform, including but not limited to utilizing keyword(s) and short code(s) as supplied by company as part of its SMS Campaign Tools, and/or by advertising the mobi-site link “mymobworld.mobi” in all its public communications, including but not limited to audio-, video- and print communications.
25. Company shall be entitled to cede and assign any or all of its rights and obligations in terms of this Agreement to any third party and shall be entitled to allow any third party to cede and assign these rights and obligations as well, and Merchant undertakes to recognise such cession and assignment.

26. In the event of any dispute arising between the parties in respect of or in connection with this Agreement, the parties agree that such dispute shall be submitted to arbitration by an arbitrator in accordance with the Arbitration Law of the Republic of Botswana. 

27. Without limiting the generality of the aforegoing Clause 26 above, the parties agree that certain disputes, including but not limited to copyright infringements, shall be dealt with in a proper Court of Law. 

28. The proper law governing this Agreement and all disputes arising in respect of or in connection therewith, including any cancellation or purported cancellation thereof, shall be the law of the Republic of Botswana.

29. Clauses 26, 27, 28 and 29 shall be severable from the remainder of this Agreement and shall remain binding on the parties notwithstanding the cancellation of this Agreement.

30. Should either party (“the party in default”) commit a breach of any term, condition, undertaking warranty or representation contained in this Agreement and should such breach be incapable of being remedied; or should such breach be capable of being remedied and should the party in default fail to remedy such breach within 10 (TEN) business days after receipt of written notice to that effect from the other party, as the case may be, such other party shall be entitled, without prejudice and in addition to all of its other rights in terms hereof or at law, to cancel this Agreement forthwith by way of written notice and claim damages.

31. Any notices given by one party to the other via post shall be deemed to have been received by the addressee within 5 (FIVE) business days after posting, unless the contrary is proven. Any notices given by one party to the other via electronic mail shall be deemed to have been received by the addressee within 24 (TWENTY FOUR) hours after posting, unless the contrary is proven.

32. This Agreement constitutes the entire Agreement between the parties and no promise, representation or undertaking not included herein shall be binding on the parties. 
33. Notwithstanding the aforegoing Clause 32, company reserves its right to amend this Agreement from time to time and to notify Merchant of such amendments in writing, which amendment(s) shall be deemed to have been accepted by Merchant unless Merchant notifies company of its objection to the amendment(s) in writing within 10 (TEN) business days of having received said notification (“the objection”). In the event of the parties not reaching an understanding pertaining to the amendment(s) within a period of 30 (THIRTY) days of company having received Merchant’s objection, Merchant has the right to prematurely end this Agreement. 
34. If any part of this Agreement is or shall become invalid the validity of the remaining provisions is unaffected thereby. Instead of the invalid provision a provision shall apply that would have been stipulated in due consideration of both parties´ commercial interests at the time of the conclusion of this Agreement if parties had known about the invalidity of the provision in question. 
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